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1. How to Handle Requests for Access in Public Procurements 
This is a guide on redacting tenders for use by suppliers in competitions organized by the Norwegian Agency for Public and Financial Management (DFØ).
1.1. Legal Framework
The general rule in public procurements is that case documents should be public to the extent possible. Access to case documents and/or the exclusion of information is only permissible if there is a legal basis. The most relevant provisions can be found in The Norwegian Public Administration Act of February 10, 1967 (The Public Administration Act) and The Norwegian Right of Access to Documents in Public Enterprises of May 19, 2006, No. 16 (The Public Access to Information Act) . These regulations may partially overlap and complement each other.
2. [bookmark: _Toc13145593]Who Can Require Access?
Anyone can request access in connection with public procurements. Access must be granted equally regardless of who has requested it. Requests may even be put forward anonymously.  
3. Access in Different Phases of Procurement 
A procurement process can be roughly divided into three phases: a planning phase, a competition phase, and a contract phase. The rules regarding access to information differ in each phase.
In the planning phase, most information can be exempted from access. Documents related to the planning of the competition and various assessments and inputs provided in connection with this can be exempted as internal documents of the organization, in accordance with the Public Access to Information Act § 14, subsection 1.
While the competition is ongoing, documents such as tenders, evaluations, and records are automatically exempted under the Public Access to Information Act § 23, subsection 3. This exemption applies until the competition is concluded, and the supplier is chosen. Access cannot be delayed until after a contract has been awarded.
4. Access After the Competition Is Concluded
When the competition is concluded, it becomes of interest to several parties to gain access to the basis for the outcome. It is most likely that suppliers who were not awarded the contract would want to gain access to the winning tender or tenders. For the right to appeal to be meaningful, the supplier must be granted access to the documents or information that are not subject to confidentiality and provided with sufficient time to review the documents or information.
4.1. The Public Administration Act §13 2)
Even though transparency and openness are to be practiced, there is also a duty of confidentiality regarding the information and documents that individuals in employment come into contact with. In the context of public procurement, the provision in the Public Administration Act § 13, 2) is the most relevant.
"The Public Administration Act § 13, 2): Technical devices and procedures, as well as operational or business matters, which it would be of competitive significance to keep confidential in the interest of the party to whom the information pertains."
The provision of The Public Administration Act is also referred to in the Norwegian Regulation of August 12, 2016, No. 974 on Public Procurements (the Procurement Regulation) § 7-3. The provision in § 13, 2) contains three conditions that must be met for information to be subject to confidentiality. If all the conditions are met, the information is subject to confidentiality. It is associated with criminal liability to disclose information that is subject to confidentiality.
The provision refers to information and not entire documents.

4.1.1. Technical Devices and Procedures, as well as Operational or Business Matters
This is most commonly referred to as "trade secrets." There is no further description of what this entails, so a specific assessment of the information in each individual case must be made.
Practice around the provision suggests that the following information is most often considered trade secrets:
· Unit prices, as well as information that can contribute to identifying unit prices (e.g., invoices).
· Discount percentages.
· Operating margins.
· Production methods specific to the supplier.
· Information related to product development/future product launches.
· Technical drawings or descriptions.
· Unique features of the product ("the secret ingredient").

The following information may be subject to confidentiality, but a specific assessment must be made:
· Unit prices if the market is subject to frequent changes (e.g., where the price is determined based on a commodity exchange or is highly seasonal).
· Composition of products in an offer (product mix).
· Customer lists/reference customers.
· Business partners/subcontractors.
· Future marketing initiatives/campaigns.
· Changes in company structure.
· Sales/acquisitions.

On the third level, there is information that is not generally considered confidential. Examples include:
· Already publicly disclosed or known in the market.
· Total prices in the tender.
· Production capacity - quantity.
· CVs of the tender’s resources.
· Composition of the team.
· Unethical practices revealed in the response (social exploitation, illegal production methods, goods produced in countries with trade restrictions, or import embargoes).
· Whether the tenderer has a criminal record.
· Information that could generate negative reactions in the market.
· Information that could conceal violations of the law.
The lists of points here are not exhaustive. This listing only provides an indication of what can be included when making an independent assessment of the term "trade secret."
However, it is not sufficient to assess the nature of the information or the points presented here. To make a sufficient assessment, the Contracting Authority must describe the extent to which the other conditions in the provision are met.

4.1.2. Competitive Significance of Confidentiality
In this context, the Contracting Authority may not necessarily possess expertise regarding the specific conditions in the current market or industry to which the procurement or contract is directed. It may be advisable to contact the party to whom the information pertains to obtain their assessment. However, relying solely on a self-assessment from a supplier is not sufficient. The regulations require the Contracting Authority to conduct an independent assessment of whether the conditions are met.
In small markets with few players and a high level of information exchange among them, the competitive significance of disclosure may be minimal or entirely absent. In larger markets with assumed high competition among players, there is a greater likelihood that information may have competitive significance.
Another element to consider is the extent to which it would be resource-intensive to obtain the information in question. If the information is difficult to acquire, it suggests that it has competitive significance.
A third factor is the extent to which the information can be reused in future competitions. If the information is tailored to a specific competition and based on the specific needs specified, it is unlikely that disclosure of this information will have an impact on future competitions. If the competition involves off-the-shelf products or other standard solutions, it is more likely that the information may have competitive significance.

4.1.3. The Affected Party Will Suffer Loss or Potentially Suffer Loss if the Information Is Disclosed
The third condition is that the party entitled to confidentiality will suffer an economic loss if the information is disclosed. It is not necessary to document that a loss has occurred, but it must be specified and documented to some extent what a potential loss would entail. Furthermore, an assessment must be made regarding the potential harm and the level of risk that such harm might occur.
There is no requirement that the recipient of the information can use it. For instance, the press would not be able to benefit from a trade secret, while a competing business would greatly benefit from such access. However, this does not mean that the information can be disclosed. The assessment revolves around what the information can be used for, not who receives it.
4.1.4. Exceptions
The Public Access to Information Act § 23 - exceptions concerning considerations for the administration's negotiation position, and more.
The exception in this context is aimed at the Contracting Authority's responsible implementation of financial, salary, and personnel management. The most relevant alternative regarding public procurements is the exception related to financial management. To use this exception, there must be a financial relationship, either through a purchase or sale, with an external party. Additionally, a competitive aspect is a condition. The Contracting Authority may potentially have to incur higher costs or suffer a loss of future gains if the information is disclosed. The necessity of confidentiality may vary over time. The Contracting Authority may consider disclosing the information when it no longer has a negative impact on potential future competitions.
5. Justification for Redaction of the Tender
The tenderer is asked to provide a version of the tender with sensitive information removed and complete the table below. In this redacted version, they should clearly state what information has been removed, where it was located, and explain why it should not be made public or is subject to confidentiality.
The Contracting Authority wants to emphasize that the information provided by the tenderer is only a guide. It is the Contracting Authority's responsibility to determine whether the public has the right to access this information. If someone requests access to the tender after it's awarded, the Contracting Authority will review the Tenderer’s redacted tender and the reasons for removing information before granting access.
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